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| BEFORE THE ARIZONA CORPORATION COMMISSION

k L COMMISSIONERS Lk T Anzona Corporan‘on Commission
¥l MIKE GLEASON, Chairman S DOCKETED
41 ~  WILLIAMA.MUNDELL . e -
e ~JEFF HATCH-MILLER R OEC -3 2008
SH - KRISTIN K. MAYES ,‘ | DOCKETEDBY o
: ' GARY PIERCE : ‘ S ‘

|| ithe matter of: ") DOCKET NO. S-20627A-08-0485
) |
JAMES LEROY COSTELLO D R
8 || (CRD# 1501345), a married man, ) DECISIONNO. 70632
individually and doing business as )
9 || COSTELLO & ASSOCIATES- )
FINANCIAL, an Arizona registered trade ) ORDER TO CEASE AND DESIST ORDER
10 |fname, and -~) FOR RESTITUTION AND FOR
) ADMINISTRATIVE PENALTIES ‘
1T HLINDA S. COSTELLO, spouse of J AMES ) REGARDING JAMES LEROY COSTELLO
1 LEROY COSTELLO ) AND LINDA S. COSTELLO
e ) i |
o Respondents.
13 ‘ ;
14 On September 24, 2008 the Securities Division of the Arizona Corporatiori Commission

15 || (“Commisston”) filed a Notice of Opportunity for Hearing Regarding’Proposed Order to Cease
16 | and Desist, Order for Restitution for Administrative Penalties and for other AfﬁrmatiVe’Actiori
17 [ (*Notice”) in the matter against JAMES LEROY COSTELLO 1nd1v1dually and domg busmess
18 || as COSTELLO & ASSOCIATES FINANCIAL and LINDA S. COSTELLO

19 The Notice was personally served upon JAMES LEROY COSTELLO (“COSTELLO”)
20 || on September 25, 20‘08 The Notice was served via certiﬁed mail upon LINDA S COSTELLO

21 1L COSTELLO”) on September 27,2008. Both COSTELLO and L. COSTELLO falled to file
22 || an answer within 30 days of service of the Notice as requlred by A A.C. R14-4-305. In addltion
23 nelther COSTELLO nor L. COSTELLO requested an admrmstratwe hearmg w1th1n 10 days after

24 || receipt of the Notlce, pursuant to A.R.S. § 44-1972 (D) and A.A.C. R14-4-306.
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FINDINGS OF FACT

. l JAMES LEROY COSTELLO is an md1v1dual resrdmg in Marlcopa County,

Arrzona COSTELLO has transacted busmess under the trade name “COSTELLO & -

; ASSOCIATES FINANCIAL” (“CA&F”) whrch was regrstered w1th the Anzona Secretary of State B

0nApr1126 l999 oty Coeihial i S :
20 COSTELLO and L COSTELLO may be referred to as the “COSTELLOV
RESPONDENTS” Gt iR S
23 At all relevant times, COSTELLO and L. COSTELLO were marned COSTELLO
acted for the beneﬁt or in further of the mantal community. - : i
4. From about May 1999 until March 2007 COSTELLO offered unregrstered ‘
securities, in the form of promlssory notes and/or mvestment contracts to lnvestors located m |
Arizona. At all relevant trmes the securlt1es COSTELLO offered and sold ‘were not regrstered Wrth
the Commrssron ’ ‘r | ’ ; |
5. | COSTELLO was a regrstered secuntles salesman in Anzona from May 23 1986
until September 15 2003 However at all relevant times COSTELLO was not regrstered with the
Commission as a secur1t1es salesman : o
0. COSTELLO is a licensed msurance producer with the state of Arrzona
COSTELLO was 1n1t1ally licensed by the Arlzona Department of Insurance to sell insurance
products in 1981. k
7 In some mstances COSTELLO sohcrted mvestors through h1s insurance busrness
CA&F. Atall relevant t1mes CA&F was not reglstered asa secuntres dealer n Arrzona ‘ ‘
: 8. From about May‘l999 until March 2007, COSTELLO ralsed at least $195,000 from‘ o
at least 15 investors The' inveStors believed they \vere" purchasmg viatiCal settlement investment ?
contracts ( v1at1ca1s ) COSTELLO sold to the mvestors secur1t1es in the form of promlssory notes e

and/or mvestment contracts

2 DecisionNo.__ 70632
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purchase v1aticals COSTELLO did not prov1de investors with any documents to evidence they were

Docket No. S-20627A-08-0485

9. COSTELLO sohcrted mvestments from mvestors COSTELLO told offerees that he ‘

would use. 1nvestor funds to purchase V1aticals on their behalf Specrﬁcally, COSTELLO told

|| iInvestors that he worked w1th someone who 1dent1ﬁed the secunties that COSTELLO would_ b

purchase In additlon COSTELLO represented to 1nvestors that he would arrange for collection of |

payment of beneﬁts on behalf of hlS mvestors When benefits were repald on their mvestments

=10. COSTELLO promised offerees and 1nvestors a 50% to 100% retum on thelr' 1

‘ mvestments includlng pnnmpal and. mterest COST ELLO represented to investors in- theirv Bk

promissory notes the date their investments would be repald

11. Although COSTELLO represented to investors that their funds would be used to_

actually 1nvested n v1aticals
12. ~In one instance, an offeree and inveStor requested proof (e.g. documents) to confirm
that the t'unds he invested with COSTELLO were actually used to purchase viaticals. COSTELLO :
did not ,provide the investor with any documentation to support his claim that he had actualiy
purchased a viatical on behalf of the investor. To date, COSTELLO has not provided his investors
with documents to confirm that their funds were actually used to purchase viaticals; |
13. ~ The only document each of COSTELLO;Sf investors received was an untitled i
document which listed the investor’s name, the amount of their investment, the terms’of their
investment, and the date and amount of the investor’s return on theirinvestment, The investorand‘ -
COSTELLO‘ signed the document.k At least two investOrs, beiieved this document to be a \
promissory note ’ ’ | | | ‘
14; COSTELLO told at Jeast one offeree and investor that the opportunity to mvest w1th'

him in v1atlcals was only available to select individuals.

15.  An offeree and investor asked COSTELLO to provrde the names of other investors |

and the insurance compames which 1ssued the v1at1cals However COSTELLO did not prov1de the

1nvestor wrth the requested information.

'3 DecisionNo. 70632
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1 L 51" 16 ‘ / 'On‘vanous occasmns lCOSTELLO made the followmg representatrens
. ‘,‘2 e a) 1 COSTELLO led an 1nvestor to beheve that the secuntles he offered were -
| 3 ' ' exempt from reglstratlon o ’ : o k l 1 i l : | 7
4 L ,{ - b) e | In at least two 1nstances COSTELLO represented to offerees that he was - kk
5 | ‘, o "k:reglstered to sell secuntles aﬁer h1s reglstratlon to sell secuntres had termmated B
B 6 1 E | o In another 1nstance COSTELLO told an 1nvestor he was a_ certrﬁed‘ e
7 V' 1nvestment adv1ser | | |
8 - d) - COSTELLO told offereesrand 1nvestors that thelr 1nvestments with h1m ‘were
9 oo sk ﬁee and guaranteed and k, | el | | | |
10 , e) COSTELLO also represented to 1nvestors that a state 1nsurance fund would :
11 : s‘ ‘ protect them from the loss of their 1nvestment. . k | ‘
12 e 17 : None of these representations made by COSTELLO were triud
13 | 18. © Inone instance 'COS‘”J?»EL’LO showedian ‘in\'re‘stor a copy of an insurancepolicy and
14 e irepresented to the 1nvestor that the pollcy was ev1dence of the viatical COSTELLO :
15 ; purchased on the 1nvestor S behalf 4 ‘ ' |
16 19, To date, COSTELLO has not repald many of hrs offerees and 1nvestors
17 {1 : 20;’ COSTELLO has glven h1s offerees and investors varylng explanations for his failure |

18 || to repay their 1nvestments In a few: 1nstances COSTELLO told an investor that he was unable to
: 19 repay his investment because COSTELLO was not rece1v1ng payment from' the insurance :
20 companies for the V1at1cals :
21 21, Inat least one instance, COSTELLO told an offeree and ‘investor that he was'unable '
| 22 |ito repay him because COSTELLO was bemg 1nvest1gated and audlted by the Unlted States Internal |
23 || Revenue Serv1ce in addltlon to bemg sued by an 1nvestor
24 22 Although COSTELLQ has not repald’ rnany of his investors, COSTELLO has -
25 || partially repaid sorne inyestors. In spiteiof this, in at least one instance COSTELLO asked an e‘fferee
i 4 e f,Decisron No. 170632
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and 1nvestor to 1nvest addltronal funds even though the mvestor has not been entrrely repard for hrs

initial 1nvestment

23‘. On another occasron COSTELLO prom1sed an 1nvestor a hrgher return on h1s

1nvestment because of a delay in repaymg the 1nvestrnent , ’ : » :
| ‘ 24. | Although COSTELLO told offerees and lnvestors that he Would use their |
investments to purchase Vratrcals COSTELLO d1d not use the funds to purchase vratrcals Instead ol
COSTELLO deposrted most of the funds he recelved 1nto his personal bank In ‘some 1nstances |
COSTELLO used 1nvestor funds to repay other 1nvestors or to pay expenses Wh1ch were not
d1sclosed to 1nvestors o |
I
CONCLUSIONS OF LAW

2. The Comm1ss1on has Junsdrctron over thrs matter pursuant to Artlcle XV of the
Arizona Const1tut10n and the Securities Act. | | |

3. The COSTELLO RESPONDENTS drd not request a hearrng pursuant to A.R. S § 44~
1972andAAC R14-4-306. | | | ’ SRR o

4, The COSTELLO‘,‘RES,PONDE‘I‘\?ITS d1d not‘ansWer the Notice‘pursuant to AAC .
R14-4-305. | SR e T

5 ; COSTELLO offered or sold secuntres Wrth1n the meanrng of A RS. §§ 44 1801(15) :
44-1801(21) and 44- 1801(26) e 5 |
| 6. COSTELLO v1olated A. R S. § 44 1841 by offermg or sellrng secunues that were
neither regrstered nor exempt from reglstratlon ~

7. COSTELLO v1olated A. R S. § 44- 1842 by offermg or sellmg secuntres whrle nelther

registered as a dealer or salesman nor exempt from regrstratron

8. COSTELLO vrolated AR. S § 44 1991 by (a) employmg a devrce scheme or amﬁce

to defraud (b) maklng untrue statements or mlsleadmg omission of materral facts and (c) engagmg, ,

5 DecisionNo. 70632




k Docket No. S-20627A-08-0485 =
1 |]in transactlons practlces or acourse of busmess whlch operate or would voperate as a fraud or decelt :
2 upon offerees and 1nvestors COSTELLO S conduct 1ncludes the followrng | ,
“3 e ) COSTELLO mlsled offerees and mvestors to beheve that the funds they
k 4 ' f ‘ 77 X mvested W1th hrm would be used to purchase v1atlcals When in fact COSTELLO d1d -l -

5 : ' g not use the funds for that purpose Instead COSTELLO used mvestors ﬁJnds to
6 f “ : repay other 1nvestors and in. some 1nstances pay for expenses not authorlzed by_" S

7 k e investors : | | B |
8 " S b) ‘ In one 1nstance COSTELLO showed an 1nvestor a copy of an 1nsurance '
9| o L pohcy and represented to the 1nvestor that the pohcy was ev1dence of the investment

10 : el | ‘COSTELLO has made on her behalf in v1atlcals When in fact COSTELLO d1d not : |

11 o E | use the investor’s funds to purchase a V1atlca1 ‘ |

12 . | 0 : . COSTE LO mlsled at least one offeree and 1nvestor to beheve that he was

13 S reglstered to sell secuntles when in fact COSTELLO S reglstratlon to sell securities

14 - in Anzona was termrnated on September 15, 2003; ’

15 : d In another instance ‘COSTELLO misied an investor to believe that he was a

16 " reglstered 1nvestment advrser When in fact COSTELLO was not; |

17 ’ | e) COSTELLO mlsrepresented to an offeree and investor that the investment he

18 offered was exempt from regrstratlon when in fact it was not ‘

19| - ) COSTELLO mlsrepresented to _offerees and 1nvestors that the viatical 1
20 : ‘in‘vestrnent was guaranteed and risk free, when in fact a guarantee did not exist; and
21 g) COSTELLO misrepresented to offerees and inveStors that a state inSurance
22 fund ‘Would protect them against the loss of their investments, ‘when in fact the

23 : purpose of the state insurance fund isnot to protect investors againstthe loss ’of their :

24 | o 1nvestments nor had COSTELLO purchased v1atlca1s on behalf of the investors. o

25 9; | i COSTELLO S conduct 1s grounds for a cease and desist order pursuant to ARS. §

26 ||44-2032. S |

| i 6 DecisionNo.__ 70632
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L lO,i COSTEL‘LO”‘Sconduct is groundstr an order of restitution pursuant torA.R.S. § 44-
‘ 1 1': ’i COSTELLO S conduct 1s grounds for admmlstrative penalties under § 44- 2036
| 12 COSTELLO acted for the benefit of the marital community and pursuant to A R S.

§§ 25- 214 and 25- 215 this Order of restltution and adminlstratlve penalties is a debt of the |

communlty

I
~ ORDER

‘ THEREFORE based upon the Findings of Facts and Conclusmns of Law the Commrssron

| finds that the following relief is appropnate,, in the public 1nterest and necessary for the protectlon of

1nvestors

IT IS THEREFORE ORDERED pursuant to A R.S. §§ 44- 2032 that COSTELLO, his"
agents servants, employees successors assigns, and those persons in active concert or participation
with him, permanently cease and desist from Violating the Securities Act. COSTELLO shall not sell
any securities within or from ”Arizona \yithout being registered n ArizOna asa dealer or salesman, or
exempt from such registration. COSTELLO shall not sell securities within or from Arizona unless the
securities are registered in Arizona or exempt from registration‘ COSTELLO shall not transact
business in Arizona as mvestment adv1sers or 1nvestment adv1ser representatives unless hcensed in |
Arizona or exempt from licensure. | S

IT IS FURTHER ORDERED that pursuant to A. R S. §§ 44 2032 COSTELLO and the |
marital communlty of COSTELLO and L. COSTELLO shall pay restitution to the investors shown
on the records of the Commrssron 1n the amount of ONE HUNDRED AND NINETY FIVE
THOUSAND DOLLARS ($195 OOO 00) Any amount outstanding shall accrue 1nterest at the rate of

10% per annum from the date of this Order until paid in full. Payment shall be made by cashier’ s

check or money order payable to the “State of Arizona and placed in an 1nterest bearing account

maintalned and controlled by the Commisswn The Commrssron shall disburse the funds on a pro

7 S Decrsron No. 70632
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fea51bly, dlsburse shall be transferred to the general fund of the state of Arlzona If COSTELLO‘

be 1mmedlately due and payable 2 "»' o

IT IS FURTHER ORDERED pursuant to A. R S § 44- 2036 that COSTELLO and thef

accrue interest at the rate of 10% per annum from the date of thls Order unt11 paid in full.

= Decision No} 70632 |

rata basrs to 1nvestors Any funds that the Commrssron determmes 1t 1s unable to, or cannot e
: 'does not comply w1th thls order of restltutron any outstandmg balance shall be in default and shall “ S
mantal commumty of COSTELLO and L. COSTELLO shall pay an admlnlstratwe penalty n the e

amount” of SEVENTY FIVE THOUSAND DOLLARS ($75 OOO) Payment shall be made by‘ |2

cashler S check or money order payable to the “State of Arrzona Any amount outstandmg shall | g




14

15

16
17
18

19
20

21
22
23

24

| 25
26

~ Docket No. S-20627A-08-0485

IT IS FURTHER ORDERED that 1f COSTELLO falls to comply with thrs Order, the

Commlssmn may brmg further legal proceedmgs aoalnst COSTELLO 1nclud1ng apphcatlon to the ‘

Supenor Court for an order of contempt

~IT1IS FURTHER ORDERED that this Order' shall become effective,immediately. 5

BY ORDER OF THE ARIZONA CORPORATION COMMISSION

CHAIRRMAN = LT COMMISSIOW

COMMISSIONER ' COMMISSIONER / QOM&?IISSIONER

~IN WITNESS WHEREOF I, BRIAN C. McNEIL
Executive - Director of the Arizona Corporation
- Commission, have hereunto set my hand and caused the
‘official seal of the Commission to be affixed at the

Capitol, in the City of Phoenix, this f day of
December 2008.

h/// / %/% /
ACIIII'(T:'I%CD?I{L‘:/TOR

DISSENT

DISSENT

This document 1S avallable in alternative formats by contacting Linda Hogan, ADA Coordmator |
voice phone number 602-542- 3931 E-mail lhOQan@azcc (L

(rfs) :
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